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PER CURI AM

On June 8, 2004, the United States District Court for the
Eastern District of Virginia dismssed BizProLink LLC s
(“Bi zProLi nk”) cl ai magainst America Online (“AOL”) under Federal
Rul e of G vil Procedure 37 as a sanction for failure to conply with
a discovery order. For the reasons that follow, we reverse and

remand for further proceedings.?

l.

Bi zProLink is a Fl ori da conmpany engaged i n t he devel opnent and
design of Internet content and technol ogy. In April 2001,
Bi zProlink entered into a witten contract with the Internet
provider AOL known as the Netbusiness Integration Agreenment
(“Contract™). In the Contract, BizProLink agreed to pay ACL
$500,000 in order to advertise its products on the ACL network.
Bi zProlink alleges that a subsequent oral agreenent was entered
into in which BizProLink agreed to provide ACL with Internet
content, technology, and tools, for which AOL agreed to provide
“fair and reasonabl e conpensation.” (JA 37). Over the next year,
Bi zProLi nk contends that it provided content for AOL and perforned
all the functions required under the oral agreenent. However,

Bi zProLink all eges that, as of Cctober 2002, AOL had not provided

We have reviewed Bi zProLink’s other clains and find themto
be without nerit.



it any conpensation under the oral agreement. BizProlLink ceased
provi ding services to AOL under the oral agreenment and suspended
its performance of the Contract.

In October 2003, BizProLink filed a conplaint against AOL in
the United States District Court for the Southern District of
Florida. It alleged a host of clains, including violation of an
oral contract, fraud, and quasi-contract clains under Florida | aw.
On February 20, 2004, the case was transferred to the United States
District Court for the Eastern District of Virginia because of the
forum selection clause in the Contract between the two parties.
The district court in Virginia allowed BizProLink to anmend its
conplaint toreflect Virginialaw. 1In so doing, BizProLink sought
to add two new clains: fraud in the i nducement and rescission of a
witten contract, clains that were unavail able under Florida | aw.
The district court dism ssed the two cl ains, holding that they were
filed without obtaining | eave of the court as required by Federal
Rule of Civil Procedure 15(a).

As to the clainms that survived dism ssal, BizProLink alleged
that it incurred approximately $10.3 nillion in damages stemmi ng
fromthe costs associated with its devel opnment of content for ACQL.
This allegation becane the crux of the dispute currently before
this court.

On January 26, 2004, AOL served a nunber of discovery requests

on BizProLink, including a set of interrogatories asking for



specific details about the allegations in the conplaint. One of
those interrogatories (“Interrogatory 13"), requested an “item zed
statenent identifying ‘the mllions of dollars [BizProLink].
expended for |abor, software, marketing and related costs.’”” (JA
106) . It further asked that the response include “the basis
(including all supporting data and anal ysis thereof) for the dollar
anounts” alleged in the conplaint. Id. BizProLink initially
obj ected, but on May 7, 2004, the Magi strate Judge assigned to the
case ordered Bi zProLink to provide a full and conpl ete response to
all of AOL’s interrogatories.

Bi zProLi nk responded to the court’s order on May 12, 2004 by
stating that it was claimng the entirety of its business expenses
after May 3, 2001, as danmmges for the alleged breach of the oral
agreenent.? It presented a single-page spreadsheet cost analysis
of the conpany by its hired expert who sinply segregated the
expendi tures undertaken by Bi zProLink prior to the entry into the
oral agreenment and those after its existence and presenting the
|atter as damages. The presentation did not identify the
underlying data used by the expert in making the distinction, but
promsed that it would in the future “attenpt to recreate the

conputation if it is able.”

2At various points in the litigation, BizProLink clainmnmed
different dates as the starting point for calculating AQOL s
damages. The different dates listed in this opinion reflect the
dates as submtted by Bi zProLi nk.
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In response to this cursory proffer, AOL filed a Federal Rule
of Civil Procedure Rule 37 notion to conpel production, arguing
that the inconplete response was a violation of the court’s order.
At a hearing held on May 28, 2004, the Magi strate Judge agreed with
ACL that the spreadsheet was an insufficient response to the My
7th order and issued a second order conpelling production. The
court ordered BizProLink to provide “all of the docunentation and
data and analysis that supports their claim for damages” and a

witten interrogatory response detailing how it arrived at the

figures in question. (JA554C). It made clear that if a response
was not given, BizProLink “wll be barred from producing any
further evidence at trial as to danages.” [d. Wen ACL did not

receive the data that it believed was required, it filed a notion
on June 4, 2004, to dismss the case under Fed. R Cv. P. 37(d)
for failure to conply with a discovery order

At a hearing on ACL’s notion on June 8, 2004, BizProLink
reiterated that it was unable to produce any nore docunentation
supporting its damages claim The district court held that
Bi zProLi nk had violated the court’s discovery orders. Inits oral
decision, the court held that it was “granting the defendant’s
motion for a rule 37 sanction, and the sanction is that the
plaintiff is barred from producing any evidence to support its

damage claim” Noting that BizProLink could not prevail if it



coul d not show damages, the court dism ssed the case. BizProLink

timely appeal ed.

.
We reviewa district court’s i ssuance of sanctions for failure
to conply with a discovery order for an abuse of discretion.

Nat i onal Hockey League v. Metropolitan Hockey Gub Inc., 427 U.S.

639, 642 (1976). Wiile we generally give district courts a w de
range of discretion to i npose these sanctions, “when the sanction
involved is judgnent by default, the district court’s ‘range of

discretion is nore narrow.’” Mitual Fed. Savings & Loan Ass'n v.

Richards & Associates Inc., 872 F.2d 88, 92 (4th Cr. 1989)

(internal quotation omtted). Default judgnents are given nore
scrutiny because they deal with “the party’s rights to a trial by
jury and a fair day in court.” 1d.

In its conplaint, BizProLink alleged that it suffered
approximately $10.3 mllion in damages because of the alleged
breach of the oral agreenent by ACL. The conpl aint delineated the
damages in seven categories, including |abor, overhead and
software. However, it did not include a basis for the figures or
t he nethodol ogy of their conputation. Wen AOL attenpted via
Interrogatory 13 to discover the rationale for these danages,

Bi zProlink initially hesitated, and ultimately came forward with



little beyond a single-page spreadsheet separating operating
expenses as of April 1, 2001.

It is understandable that the district court was frustrated
with Bi zProLink’s continued inability to produce any significant
support for its damages cl ai m beyond the spreadsheet. The court
undoubtedly recognized that the lack of proof would underm ne
Bi zProLink’s case at trial. Nevertheless, as discussed below, its
deci sion to i npose the draconi an renmedy of di sm ssal under Rule 37
on these facts was an abuse of discretion.

This Court traditionally enploys a four-part test for
determ ni ng whet her dism ssal is a proper sanction under Rule 37:

(1) whet her the nonconplying party acted in bad faith;

(2) the amount of prejudice his nonconpliance caused his

adversary, which necessarily includes aninquiry intothe

materiality of the evidence he failed to produce;

(3) the need for deterrence of the particular sort of

nonconpl i ance; and (4) the effectiveness of |ess drastic

sancti ons.
Mut. Fed., 872 F.2d at 92. The use of this test “insure[s] that
only the nost flagrant case, where the party’ s nonconpliance
represents bad faith and cal |l ous disregard for the authority of the
district court and the Rules, will result in the extrene sanction
of dism ssal or judgnent by default.” 1d. Al though we analyze
Bi zProLi nk’ s appeal under the four factor test out of an abundance
of caution, we note at the outset that the applicability of the

test to these facts is unclear. As we explain in greater detai

below, it is uncertain that Bi zProLink viol ated t he di scovery order



at all, as it contends that it turned over all the information in
its possession. On these facts, an in-depth analysis of only two
of these factors will suffice, and both counsel in favor of a

reversal of the district court.?

(1) Whether BizProLink Acted in Bad Faith
After BizProLink’s initial refusal to answer Interrogatory 13,
the district court ordered that it turn over “all of the
docunent ati on and data and anal ysis that supports their claimfor

damages,” plus any witten explanation as to howthese figures were
conputed. (JA 554C). In response, BizProLink produced only the
spreadsheet which the district court considered inadequate and
found to be in violation of its order. However, it is not clear
that BizProLink’s failure to produce further evidence supports a
finding of a violation. Bi zProLi nk contended before both the
district court and this court that it has no nore docunentation or

analysis to support its damage clains and that no one involved,

i ncluding counsel, is clear how the damage figure was initially

3The other two factors counsel towards reversal as well. |If
Bi zProLink had no nore information to give, then AOL suffered no
prej udi ce. However, even if other evidence existed, an order
[imting BizProLink’s trial evidence to that submtted during
di scovery would have alleviated any prejudice that could have

exi st ed. Simlarly any concern about deterrence for future
di scovery orders is mninmal here since no anount of deterrence can
cause the production of information that does not exist. In

addition, even if BizProLink had other evidence, a tria
evidentiary limtation order would provide sufficient deterrent
effect to prevent future discovery abuses.
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derived. |If this contention is true, then Bi zProLink was not only
not in blatant violation of the discovery order, it had in fact
conplied with it. It gave AOL all the docunentation that it had
supporting the danmage cl ai ns, neager though it may be. ACL does
not now contend that there is any nore evidence of data or anal ysis
currently in BizProLink’s possession. Nor does it appear that
Bi zProLink is sinply w thhol di ng docunents in order to save them
for trial. Rather, all of the evidence currently before the court
suggests that BizProLi nk has no docunentation beyond the single-
page spreadsheet to support its damage clainms. The fact that no
nore docunentation exists may be evidence of the strength or
weakness of Bi zProLink’s case, but it does not support a finding of

bad faith in conplying with the court’s discovery order

(2) The Effectiveness of Less Drastic Sanctions
Because of the extrene nature of Rule 37 disnmissals, this
court has previously “encouraged trial courtsinitially to consider

i mposi ng sanctions | ess severe than default.” Hathcock v. Navi star

Int’l Transp. Corp., 53 F.3d 36, 41 (4th Cr. 1995). On May 28,

2004, the WMagistrate Judge ordered that BizProLink provide all
evidence of its damages to AOL or face the threat of a subsequent
limtation of its presentation of damages. The Magi strate Judge

hel d that “whatever they cone up with [in response to the order],
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that’s all they're going to be allowed to introduce at trial.” (JA
554C) .

Thi s sancti on woul d have been t he preferabl e one. The purpose
of the discovery process is to allow both parties to be prepared
for any evidence that will be put forward at trial. US. V.

Procter & Ganble Co., 356 U.S. 677, 682 (1958). Because Bi zProLi nk

contends that it has no nore data or analysis to support its danage
clainms, it is not the case that its inability to turn over this
nonexi stent evidence will cause prejudice to ACL at trial. Rather,
the I'imted anmount of docunmentation currently on record represents,
according to Bi zProLink, the entirety of its damage evi dence. Had
the court adhered to its initial inclination to sinply limt
Bi zProLink’s trial evidence to the current record rather than
dism ss the case, the result would have been to sinply force
Bi zProLink tolive wth any evidentiary defici enci es goi ng forward.

Instead, the court’s decision had the effect of rendering the
ul ti mate puni shnment on Bi zProLink for failing to produce evidence
that the record suggests does not exist. The less drastic tria

evidence I|limtation sanction would have been effective 1in
mai nt ai ni ng the i nportance of the discovery process and preserving
the right of district courts to enforce their discovery orders.

However, it al so would have allowed the nerits of the damage cl aim

to be adjudicated in the proper forumat trial, rather than in the
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context of a discovery dispute when it is unclear that a violation

has occurred.

L.
Because we find no evidence of bad faith on the part of
Bi zProLink in responding to the discovery order and the |esser
sanction of limting the evidence allowed at trial would have been
effective in addressing any violation which did exist, the
di sm ssal under Rule 37 was an abuse of discretion. For these

reasons, the judgnment of the district court is

REVERSED AND REMANDED
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